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INTRODUCTION

The current evolution of international law, Ukraine’s advancement to-
wards European integration, and the transformation of its domestic legal
order under conditions of an ongoing international armed conflict render
it necessary to reconsider the phenomenon of law-making in a compre-
hensive and multidimensional manner. Law-making today encompasses
far more than the formal drafting and adoption of normative legal acts.
It unfolds within an intellectually and institutionally complex space in
which international legal doctrine, state practice, European standards,
national legal traditions, and contemporary security, political, and tech-
nological challenges interact. Against this background, an informed anal-
ysis of law-making must begin with an inquiry into the extent to which
international legal principles, norms, and mechanisms shape the content,
structure, and legitimacy of national regulatory decisions.

The overarching purpose of this monograph is therefore to provide a
conceptual and doctrinal rationale for improving the legislative frame-
work of Ukraine in line with its international legal obligations. Compli-
ance with these obligations establishes the normative boundaries of state
action, informs the selection of law-making methodologies, and necessi-
tates the harmonisation and approximation of domestic law with inter-
national and European standards. This approach allows for the identifi-
cation of priority areas for legislative reform and offers methodological
guidance for developing a coherent and systematic law-making process
in domains directly influenced by international law.

A key premise of this study is that the interaction between interna-
tional and domestic law constitutes a foundational dimension of contem-
porary law-making. The analysis proceeds from the understanding that
this interaction is neither static nor unidirectional: international stan-
dards permeate the domestic legal order through diverse forms of imple-
mentation, while national legal developments contribute to shaping in-
ternational legal discourse and state practice. The monograph therefore
examines both the axiological underpinnings and the institutional mo-
dalities of this interaction, with particular emphasis on Ukraine’s trajec-
tory of European integration.

The study further explores the prospects for conceptual constitutional
reform in Ukraine, including potential amendments to the Constitution
following the termination of martial law. This discussion draws on the
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INTRODUCTION

practice of constitutional Europeanisation in EU Member States, compar-
ative constitutional experiences, and Ukraine’s own historical and cul-
tural specificities. In doing so, the monograph identifies systemic priori-
ties, legal determinants, normative tensions, unresolved challenges, and
emerging approaches in constitutional rule-making, such as the possible
constitutional entrenchment of the primacy of international law and EU
law over conflicting domestic provisions. These dynamics illustrate how
developments in international law and European integration generate
new structural linkages between the national and international legal or-
ders.

Another component of the research concerns the conceptual founda-
tions and practical implications of Ukraine’s articulation of the interna-
tional legal doctrine of the «Responsibility to Protect» (R2P). The study
situates the doctrine within the broader theoretical landscape of inter-
national legal doctrines and the information-based model of internation-
al legal regulation. It conceptualises doctrine as a coherent, historically
grounded, normatively oriented intellectual framework, rather than a
mere collection of propositions. In the context of the Russian Federa-
tion’s armed aggression, Ukraine’s contemporary articulation of R2P em-
phasises sovereignty as responsibility, the primacy of preventive mea-
sures over reactive ones, and the categorical inadmissibility of employing
R2P rhetoric to justify territorial claims or to support separatist move-
ments under the guise of humanitarian protection.

The monograph also analyses Ukraine’s performance of its interna-
tional environmental obligations during wartime. Special attention is giv-
en to implementing the recommendations of the European Commission
contained in the 2024 EU Enlargement Package and the Action Plan for
Implementing the EU-Ukraine Association Agreement. The study high-
lights the central role of the transposition and implementation of the
EU environmental acquis and argues for an update of the 2004 State
Programme for Adaptation of Ukrainian Legislation to EU Legislation
and the 1999 Concept of Adaptation. The need to adopt a comprehen-
sive Strategy on the Implementation of the EU Environmental Acquis in
Ukraine and its accompanying implementation plan is also stressed.

A further section provides an analysis of Ukraine’s implementation of
international maritime safety standards, drawing on its participation as
a Member State of the International Maritime Organization (IMO). The
study examines the domestic implementation of the 1974 International
Convention for the Safety of Life at Sea (SOLAS), the 1979 International
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INTRODUCTION

Convention on Maritime Search and Rescue (SAR), and the 1989 Inter-
national Convention on Salvage, with a focus on maritime safety, search
and rescue coordination, and the protection of human life and the ma-
rine environment. Recommendations are offered concerning Ukraine’s
ratification of the 2006 Maritime Labour Convention (MLC) and its en-
dorsement of the 2022 Geneva Declaration on Human Rights at Sea.

The rapid expansion of artificial intelligence (AI) further necessitates
a reassessment of law-making methodologies. The deployment of Al sys-
tems across public administration and private sector domains — includ-
ing healthcare and financial services—has heightened the need for ro-
bust legal safeguards, effective oversight mechanisms, and compliance
with data protection standards. This study therefore examines the ad-
aptation of Ukrainian legislation to European regulatory frameworks in
personal data protection and AI governance. It identifies core challeng-
es — legal uncertainty, institutional capacity, and cross-sectoral coordi-
nation — and outlines the opportunities Al creates for enhancing the
quality, transparency, and evidence base of law-making.

The monograph also examines the transformations in Ukraine’s sta-
tus in international trade precipitated by the Russian—-Ukrainian armed
conflict. It highlights the reorientation of Ukraine’s export structure to
European and global markets and the termination of trade relations with
the Russian Federation. These measures are conceptualised as lawful
countermeasures within the framework of the law of international re-
sponsibility. The analysis evaluates Ukrainian legislation — particularly
the Law of Ukraine «On Foreign Economic Activity» — and its conformi-
ty with international legal requirements governing countermeasures and
the definition of aggression. Special attention is given to measures direct-
ed at states formally designated by the Verkhovna Rada of Ukraine as ag-
gressor or occupying states.

A separate segment is devoted to the theoretical and practical dimen-
sions of establishing a special international criminal justice mechanism
for the prosecution of the crime of aggression. The analysis considers the
international legal prerequisites, jurisdictional design, the operation of
immunities, the relationship between such a mechanism and the Interna-
tional Criminal Court, and the political and legal considerations that in-
form institutional design choices.

The monograph additionally addresses Ukraine’s implementation of
international legal norms on liability for unlawful interference with civ-
il aviation. For the first time in Ukrainian legal scholarship, such liability
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INTRODUCTION

is examined comprehensively across both the criminal law dimension —
grounded in the principle of aut dedere aut judicare—and the civil liability
dimension concerning compensation for damage caused by unlawful in-
terference. Drawing on ICAO instruments and international air law, the
study identifies deficiencies in the implementation of these norms into
Ukrainian law.

Finally, the monograph analyses the development of Ukrainian leg-
islation within the broader context of integration into the internal mar-
ket of the European Union. The discussion encompasses the free move-
ment of persons, goods, services, and capital, as well as complementary
domains such as cybersecurity, virtual assets, and artificial intelligence.
Ukraine’s progress—particularly in technical regulation, market surveil-
lance, payment services, open banking, foreign exchange liberalisation,
and media law—is evaluated alongside the persistent challenges of reg-
ulatory fragmentation, insufficient institutional coordination, and the ab-
sence of comprehensive legal frameworks and judicial practice in emerg-
ing sectors.



BCTYII

CyJacHUI pO3BUTOK MDKHApOAHOTO IIpaBa, €Bpollelichbka iHTerparis
Ykpainu Ta TpaHchopMalif Hal[ioOHaJIbHOI IPABOBOi CUCTEMHU B YMOBaX
MDXXKHAPOZHOTO 30pOHHOr0 KOHQIIKTY 00’'€KTUBHO 3yMOBJIOIOTH IIOTpe-
06y KOMILIEKCHOTO ITePEOCMUCIEHHS IIPAaBOTBOPYOCTI K OaraToacnekt-
HOTo ABMIIA. VieTbcs He uie po GopMaabHy AiIbHICTh i3 po3pob-
JIEHHA ¥ yXBaJleHHS HOPMaTUBHO-IIPABOBUX aKTiB, a MIPO MIUPUINI TIPO-
1ec, y IKOMy MepeTUHAIThCA JOKTPHHA i IpaKTUKa MiXKHapOAHOTO
IpaBa, €BPONEUChKi CTaHAAPTH, HAIliOHAJAbHI IIpaBOBi Tpaawullii, a Ta-
KO)XX peaiil cyJacHuX 0e3IeKOBUX, MOMITUIHUX i TEXHOJOTIYHNX BUKJIH-
KiB. TakMM YMHOM, BUXiIHOIO YMOBOIO aHaJi3y MPaBOTBOPUYOCTi B Cy-
YaCHUX peaifx € 3’fICyBaHHA TOr'O, K MiXXHAPOJHO-NIPABOBI IPUHIINIIH,
HOPMH Ta Me€XaHi3M{ BIUIMBAIOTh Ha 3MiCT HOPMAaTUBHUX pillleHb Zep-
JKaBU.

Y upoMy KOHTeKCTi MOoHOrpadisf cripgMoBaHa Ha KOHLENTyalbHe 00-
I'PYHTYBaHHA HeOOXiZIHOCTI BZOCKOHAJIEHHS 3aKOHOZABCTBA YKpaiHU BiAl-
MOBiZHO 0 i1 Mi’KHapPOJAHO-IPAaBOBUX 3000B’13aHb. JIOTPUMAaHHS I[UX
3000B’s13aHb BU3HAYa€ PaMKU HOPMAaTHUBHOI MOJIITUKY, BIUTUBAE Ha BU-
6ip MpaBOTBOPYMX MIAXOZIB i 3yMOBJIIOE MTOTPeby y CMHXpOHI3allii HaIlio-
HaJIbHUX ITPAaBOBUX pillleHb i3 MiXKHAPOAHUMU CTaHAApTaMu. Takuil mig-
XiZl 03BOJISIE HE JIMIIE OKPECIUTH KJIIOUOBI HallpAMU OHOBJIEHHS 3aKO-
HOJIABCTBa, a ¥ cpOpMyJIIOBAaTH METOAOJIOTIUHI 3acajiv, Ha MiZICTaBi SKUX
Mae BUOYZIOBYBATHCA IOCTIZIOBHA Ta CUCTEMHA IIPABOTBOPYA AisUIbHICTD
y cdepax, 1110 mepebyBaioTh il 6e3mocepeiHiM BILTMBOM MiXKHAPOAHOIO
mpasa.

Po3misiziatoun mpaBOTBOPYICTh B YKpaiHi Kpi3b MPU3MYy MiKHAPOJHO-
ro TpaBa, foro HOPM, CTaHAAPTIiB, IPUHITUIIIB, 6E3yMOBHO IepIIovep-
rOBOIO BUZAETHCA HEOOXiJHICT, BU3HAYEHHS 3aCaJHUYMX aCIIEKTIB MOro
B3aeMo/ii i3 HallioHaIPHUM IIpaBoM. BigTak, y MoHOrpadiuHoMy JoCii-
[KEHHI BUCBITJIEHO B3a€EMOZiI0 Mi>XXHApPOZHOTO Ta HAI[iOHAJIBHOI'O IIpaBa
Kpi3b IPU3My IIPaBOTBOPYOCTI fK IIpOLlecy, 10 MOeAHYE Pi3Hi piBHI HOp-
MaTWUBHOTO BIIOPSAKYBAHHA CYCIUIBHUX BiZlHOCHH. OOGIPYHTOBAHO, IO
MIPaBOTBOPYICTh 30KpeMa IIPOSBIIAETHCA AK BiZloOpakeHHS B3a€EMHOTO
BIUIMBY ITPABOBUX CHCTEM, ¥ SIKOMY MiXXHAPOZAHI CTaHAAPTH iHTETPYIOTh-
cA y BHYTpIlIHbOZEP:KaBHUM MTOPAZNOK, a Hal[iOHaIbHi IIpaBOBi pillleHHA
BIUTMBAIOTh Ha PO3BUTOK MiXKHAPOAHOTO IpaBa. Y IbOMY KOHTEKCTi PO3-
KPUBAIOTbCSA TAKOXK aKCIiOJNIOTUHI Ta iHCTUTYLiMHI 3acagy Ili€l B3aeMO/ii,
30KpeMa Y KOHTEKCTi €BPOIIEHChKOI iHTerpallii Ykpainu.
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BCTVYII

Y moHorpadii o yBaru 4uTada MpOIOHYEThCS TAKOXK JOCTiKeHH:
IepCHeKTUB YIIPOBAKeHHA KOHIENTYyaJbHOI'0 KOHCTUTYI[IHHOTO 3a-
KOHOTBOPEHHS, ITOTpebU BZOCKOHATIEHHS TEKCTY YMHHOI KoHcTuTymii
Ykpainu (Ile MOXJIMBO Mic/IA CKacyBaHHA IIPaBOBOTI'O PEXHUMY BOEHHOI'O
cTaHy), 6epydu 0 yBaru TeHAEHIl PO3BUTKY MiXXHApOZHOTO IIpaBa Ta
IpaKTUKY peasi3aliii eBpolelicbKoi iHTerparii, Bpaxosyrouw, inter alia,
HaZi0aHHA Cy4acHOr0 KOHCTUTYI[IOHAJI3MY, JOCBiZl KOHCTUTYIiI{HOTO 3a-
KOHOTBOPEHHA iHIIUX Jep:KaB, OCBifl eBpoleisallii KOHCTUTYLIiH JAep-
»KaB-wieHIB €Bpornelicbkoro Coio3y, caMoOyTHICTh HaI[iOHATBHOI IIpa-
BOBOi CHCTEMH Ta OCOOJIMBOCTI IIPaBOTBOPUOI AisIbHOCTI B YKpaiHi, oc-
HOBU BJIACHOi KOHCTUTYIIIMHOI Tpajullii, icTOpUYHI ¥ KyJbTYpHI BUTOKU
Zlep>KaBHOCTI, IYXOBHi Ta ZlepKaBOTBOPYi L[IHHOCTi YKPaiHCbKOI'O HapOZAY.
BuicBiT/IIeHO MepcrieKTUBYU BHECEHHA 3MiH i I0TIOBHEHb 0 KOHCTUTYIII
Ykpainu, 06yMOBIEHHX, 30KpeMa: HAS8HICMI0 Pi3HOI MPAKTUKU KOHCTH-
TYIITHOTO PETY/IIOBAaHHs CITiBBiHOIIEHHS HAITIOHAJIBHOTO Ta MiXHAPOZ-
HOTO ITpaBa, JOOPOBLILHOTO IIepeaHHs peaisallil YaCTUHU CyBePEeHHUX
MMOBHOBa)keHb Ha piBeHb €C, 3akpimieHHs npuMary npasa €C o710
BHYTPIIIHBOT'O IIpaBa; HaeanbHicmio moTpebu eBpormeizanii OCHOBHO-
ro 3aKoHy 3 OIVIAZY Ha €BPOIEMCHKY iHTerpallilo Jiep:KaBy, 110 BUMarae
KOHCTPYIOBAaHHS HOBUX KOHCTUTYIIMHUX PopMys, KOTPi 3aKpiluitoBa-
TUMYTb KJIIOYOBI CKIaIOBI WX iHTErpalifiHUX MPOIIECIB; HEOOXIOHICMIO
BpaxyBaHHA BUMOTI' CbOT'OZIEHHA CTOCOBHO KOHCTUTYIIiIIIHOTO peryiroBaH-
HA pO3IIMPEHHA perviaMeHTallii B3aeMo/ii HallioHaIbHOTO 1 Mi>XXHapOJHO-
ro mpaBa, 3abe3nedeHHs [Oiep’KaHHA JOKTPUHHU JIPY>KHBOTO CTaBIE€HHSA
[0 MDKHAPOZHOTO TIPaBa, a TAaKOX OUTbIN epeKTUBHOI iMIUIeMeHTarii Ho-
ro HOPM y BHYTPILIHbOMY IIPaBOIIOPAZKY, HallJIeHOI Ha IMIPOCYBaHHA iX
BHKOHAHHA.

Takox IpUALIEHO yBary ¥ yTOUHEHHIO KOHIeNTyaJlbHUX 3acaZ Ta
MIpaKTUYHUX HaACIiZIKiB yKpaiHChbKOI Mi>KHAapOAHO-IIPAaBOBOI JOKTPUHU
«BiZIMOBiZATBHICTD 3a 3aXWCT», aHAMI3y ii B IMPIIii Teopii JOKTPUH Ta
iHpopmaritiHili Mozieri MiXKHapOJHO-TIPAaBOBOTO perynoBaHHA. CTBep-
KYETHCA, 1O AOKTPHUHA — Ile He MPOCTO CYKYMHICTh IOJI0XKEHb, a IIi-
JIICHUH, BHYTPIIIHbO y3TOMKEeHUH, iCTOPUYHO OOI'PYHTOBAHUM i HOP-
MaTUBHO CIPAMOBAHUU iHTeJeKTyaJlbHUU KOHCTPYKT i3 KOJIEKTHUBHOIO
ayAUTOpi€l0, BUCOKUM PiBHEM KOHIIENITYaJabHOCTI Ta YiTKOIO CBITOIVIAZ-
HOI0 ocHOBoIo. Ha i 36poiiHoi arpecii pocii cygacHa ykpaiHCbKa Mik-
HapoZHO-IIpPaBOBa JIOKTPUHA HaZla€ MPIOPUTETHOTO 3HAUEHHA 3aXUCTY
IIpaB JIIOAVHU Ta 0e3neKd LUBUIBHOIO HaceleHH:S. Y 3MiCTOBHOMY BU-
Mipi ZocCif>keHHA HaroJIollye Ha CyBepeHiTeTi AK BiANOBiZaabHOCTI,
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MPIOPUTETHOCTI TIpeBEeHIIil Ha/l pearyBaHHAM Ta KaTETOPUYHIN HENpUITy-
CTUMOCTI BUKOPHUCTAHHA PUTOPUKU JOKTPUHU «BignoBiganpHIiCTh 3a 3a-
XWCT» [T BUMIPABAAHHA TEPUTOPIATbHUX 3a3iXaHb YU MiATPUMKHU CeTla-
PaTU3MY T/l IPUKPUTTAM «3aXUCTY>.

BHCBIT/IIEHO TaKOXX OCOOJIMBOCTI BUKOHAHHA YKpaiHOIo ii MikKHapoz-
HUX 3000B’13aHb y cdepi 3aXUCTy JOBKULIA Mif 9ac 30poiiHoi arpecii pd.
3a3HaueHo, 110 3yCHUISA YKPAiHChKOI BIaZy 30cepe/KeHi Ha peaizallii
pekoMeHzatiii €sporelicbkoi KoMicii 3rizHo 3i 3BiToM y Mexax [lakeTy
posmmpenHa €C 2024 Ta IlnaHy 3axoziB i3 BUKOHAHHA YTOZAU IIPO aco-
mianiro Mk YkpaiHoro ta €C 2014 p., npuitaroro B 2017 p. OcobnuBy
yBary IpUiIeHO iMIUIeMeHTallii eKOJIOTIYHOTO 3aKkoHoZaBcTBa €C B Ha-
I[ioHaJbHEe 3aKOHOJABCTBO YKpaiHU. IMIUIeMeHTallid po3miAfaeTbCa AK
OCHOBHAa popMa BUKOHAHHS JepKaBaMM CBOIX MiXKHapOAHUX 3000B’s-
3aHb Ta IIPABOBUM iHCTPYMEHT 3ZiMiCHEHHS ajamnTallii. 3arpoIoHOBaHO
OHOBUTHU 3arajbHOZEp:KaBHY IIporpaMy ajarTailii 3aKOHO/laBCcTBa YKpa-
inu mo 3akoHozaBcTBa €C 2004 p. Ta KoHllenilito azarmTailii 3aKOHOZAAB-
cTBa YKpaiHu o 3akoHoZaBcTtBa €C 1999 p. BiANOBIAHO 0 peasiii cbo-
rogeHHsA. TaKOXX 3BEepHEHO yBary Ha HeoOXiZHiCTb mpuiHATTA Crparerii
mozo iMIuleMeHTarii akTiB 1paBa €C y cdepi 0XopoHU AOBKULIA B YKpai-
Hi Ta IUTaHy il peasisartii.

3zilicHeHO NpaBOBUM aHasi3 perviaMeHTallii IpaBOBiIHOCUH 3 0XOPO-
HU JIIOCBKOTO XKUTTA Ha MOpi y KOHTEKCTi JOCBiZy YKpaiHu fK Jepxa-
BU—wIeHa MiXXHapoZHOi MOPChKOI OpraHisallii 3 MeTolo iMIIeMeHTallii
MiXKHapOZHO-IIPaBOBHUX HOPM BiZITOBiIHNX KOHBEHIIill y BHYTpilllHE IIpa-
BO YKpaiHU B yacTuHi 3abe3reyeHHs MiBUIIeHHS PiBHA Oe3IeKu JIoA-
CBKOTO KUTTA Ha MOPi, BCTAHOBJIeHHA MiKHApPOJHUX CTaHAAPTIB AJd
3abe3nevyeHHs1 O6e3MeKy CyZHOIUIABCTBA Ta BUMOT 100 Oe3reku mpu Oy-
JIBHUIITBI, 00J1a/[HAHHI Ta eKCIUIyaTallii CyZeH 3rigHo 3 MiXKHapOJHOIO
KOHBEHIII€I0 3 OXOPOHMU JIIOJICbKOT'O JKUTTA Ha Mopi 1974 poky; HaJlaHHA
ZIOTIOMOTH JIFOAMHI (MOPAKY), KA 3a3HaJIa JinXa Ha MOpi, BIIPOBA/XKEHHS
3axoZliB 100 KOOpAWHALlii TOIIYKY i PATYBaHHA 3TiZHO 3 Mi>KHapOJHOO
KOHBEHIII€I0 TPO MOIIYK i pATyBaHHA Ha Mopi 1979 poKy; BCTaHOBJIEHHA
MIpaBWJI /11 TTPOBE/IEHHA PATYBaJbHUX OIlepalliii Ha MOpi, CIIpAMOBaHUX
Ha ZIOTIOMOTY JIFO/IVHI, fIKa 3a3HaJla JINXa, a TAaKOXK Ha 3aXUCT MaifHa Ta
ZOBKIUIA; 3abe3neueHHs Oe3MeKku CyAHOIUIAaBCTBA 3TiZHO 3 MiXHapOoJ-
HOIO KOHBEHIII€IO IIpo pATYBaHHA 1989 poky; npomno3utiil mozo paTtudi-
karii Ykpainoto Konsennii MOII mpo mpaifo B MOPCbKOMY CyZHOILIaB-
cTBi 2006 poKy; MpOIO3UlIili OA0 cXBajeHHA YKkpaiHoio XKeHeBchkoi
JleKapaliii mpo npasa JIoAUHU Ha Mopi 2022 poKy.
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BCTVYII

Be3ymMoBHO, B yMOBaX CTPIMKOT'O PO3BUTKY TEXHOJIOTiH IITYYHOTO iH-
TeJIeKTY 3a3Ha€ 3MiH ¥ paBOTBOpYA Jis/IbHICTh Ta [lepKaBHE peryJko-
BaHHA 3arajioM. MaciitabHe BnpoBamkeHHs cucteM Il — He suiie y
chepy IpaBOTBOPYOCTI, a ¥ y MyOIiYHe YIPaBIiHHA Ta aMiHICTPyBaHHA,
30KpeMa, OXOPOHY 3/I0pOB’sA, GiHAHCOBI MOCAYTH Ta iHII chepu myOsTiv-
HOTO ¥ IIPUBATHOI'O IIpaBa — iCTOTHO MOCHIWJIO NOTPeby B HATEKHUX
IIPABOBUX rapaHTifX i MeXaHi3Max KOHTPOJIIO /1A 3a0e3eueHHs 3aXUCTY
MEPCOHANTBHUX JAHUX Ta JOTPMMAHHS OCHOBOIIOJIOXKHUX IIPaB i CBOOOZ
JIIOAUHU. BiATak B AOCTi/PKEHH] TaKOX JOCHIKYEThCSA MIOTOYHUN CTaH
IIpaBoTBOPYOCTi B YkpaiHi B emoxy IIII, 3ocepemxytounch Ha afanTariii
HaIliOHAJIPHOTO 3aKOHO/IABCTBA IO EBPOTIENCHKUX CTAHAAPTIB y cdepi
3aXUCTY MepCOHAIbHUX JJaHUX i cyMikHUX BUMor o [I-cucrem. IIpoBo-
JUTHCA aHasli3 KJIIOYOBUX BUKJMKIB /11 YKPaiHCbKOT'O 3aKOHOAABIA —
IIPaBOBOI HEBU3HAYEHOCTI, iIHCTUTYIIMHOI CIIPOMOXKHOCTI, ITOTPeOU MiXK-
CeKTOpaJbHOI KOOpAUHALIl — Ta OKpecJieHO MOXKJIUBOCTI, SKi BiIKpHUBae
[II AsA miABUINEHHA AKOCTI MMPAaBOTBOPYMX IPOIIECIB i 3MilTHEHHSA MO3U-
i YKpaiHu y eBpoIerchbKOMY ITPpaBOBOMY IIPOCTOPI.

OxapakTepU30BaHO TAaKOX 3MiHU CTaTycy YKpaiHu B cdepi Mix-
HapOZIHOI TOPTiBIi, MO BiAOy/IMCA BHACTIIOK POCIHCHKO-YKPAIHCHKOTO
36poiiHoro KoHIikTYy. HarosomneHo Ha 3MiHi reorpadiqHoi CTpyKTypH
i AuBepcrQiKOBAHOCTI PUHKIB €KCIIOPTY YKPAiHCHKOI IIPOAYKIIii, a TAKOX
Ha 3HauHi{ iX IepeopieHTarlii i3 cxoZy Ha 3axiZ i3 TOBHUM 3yIIMHEHHAM
TOPTOBUX BiJHOCHUH 3 poci€lo. BusHaueHo, 1110 pO3pUB TOPrOBUX BiHO-
CHH 3 POCi€l0 € 3axX0laMH V BiITIOBiZb, IO B MpaBi Mi>KHAPOAHOI BiZIOBI-
JATTbHOCTI Ha3MBAIOThCA TAKOXK «KOHTP3axoaMu». Y PO3ili pO3IIAHYTO
0COOJIMBOCTI MIPAaBOBOTO PETYIIOBAHHSA MEXaHi3My 3aCTOCYBaHHS 3aXO7iB
V BiIIOBiZIb HOpMaMU 3aKOHOZABCTBA YKpaiHU, 30KpeMa, 3aKOHOM YKpa-
iHu «[Ipo 30BHIIIHBOEKOHOMIYHY AisIbHICTE» 1991 p. [IpoaHanizoBaHa
HOro BiAMOBIZIHICTH IPUHIMIIAM Ta HOpMaM IpaBa MiXXHAPOJHOI BiAIO-
BiZlaJIbHOCTI, 30KpeMa MiKHapOAHO-IIPAaBOBOMY PeryJlOBaHHIO MOHATTA
arpecii Tomo. OkpeMy yBary npuzisieHo crenindilli 3acToCyBaHHA 3aX0-
ZliB y BIZITIOBiZb 1110/I0 iep»KaB, BU3HAHUX BepxoBHo1o Pazoro Ykpainu
arpecopoM 4u OKYIIaHTOM.

Oxpemuii HaIPSIMOK JOCTi/PKEHHS MPUCBAYEHO I'PYHTOBHOMY aHa-
JIi3y TEOPETUYHUX i MPAaKTUYHUX aCMeKTiB GOPMyBaHHA CIENiaTbHOTO
MeXaHi3My MiXHapOZHOTO KpUMiHaJIbHOTO IIPaBOCY//s, TIOKJIUKAHOTO
3a0e3MeYnTy IPUTIATHEHHS 0 BiAMTOBIIAJIbHOCTI 3a OAWH i3 HAUTSKINX
MDXKHapOZAHUX 3JI0YMHIB — 3JI04MH arpecii. ABTOpKa KOMIUIEKCHO JOCTIi-
[DKy€e MDKHApOJZHO-TIPABOBi IIEPeZIlyMOBH CTBOPEHHS TaKOr'o TPUOYHAILY,
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BCTYII

OCOOJIMBOCTI FOPUCAMKIIL, IMyHITETIB, CIIIBBIJHOLIEHHS 3 YK€ HassBHUMU
MexaHizmamu, 30kpeMa MKC, a TakoXX HOJIITUKO-IIPABOBi BUKJIMUKU, IO
3YMOBJIIOIOTH TOIIYK ONTUMAIbHOI MOZEJi Horo iHCTUTYyLiOHaTi3allil.

Po3miaHyTO ¥ mpobsieMy iMIuieMeHTallii YkpaiHow MiXHapoAHO-TIpa-
BOBUX HOPM IIOZO BiAITIOBia/JIbHOCTI 32 HE3aKOHHE BTPyYaHHA B JifIb-
HIiCTb IIUBLIBHOI aBiallii. ABTOp BIlepllle y BiTUYM3HAHIN Haylli po3miAjae
BiZITIOBiJQ/IbHICTh 32 HE3aKOHHE BTPYYaHHSA B JAisUIbHICTb IIUBUIHHOI aBia-
11ii KOMIUIEKCHO: He JIUIIEe B KPUMiHAJbHO-IPAaBOBOMY acIeKTi 60pOTh-
06U 3 TaKMM BTPYYaHHSAM Ha OCHOBi mpuHIuUIy aut dedere aut judicare,
a ¥ B acmekTax MaltHOBOI BiZIMTOBiZIATBHOCTI 32 3aBAaHy TaKUM BTpy4aH-
HAM IIKOZAY. ABTOp aHaJli3ye iCHYI04i HOPMU Mi>KHapOZHOTO MOBITPAHOIO
IpaBa LIOZA0 3a3HA4YeHOl BiANIOBIaJIbHOCTI Ta CTaH iX iMIUIeMeHTallii B
HallioHaJIbHe 3aKOHOZABCTBO YKpaiHu. POOUTHCS BUCHOBOK IPO HETIOBHY
iMIUIeMeHTallil0 BiZIMOBIIHUX HOPM.

SIK oKpeMHU# cerMeHT MOHOTPapivHOTO AOCTIIKEHHS ITOCTAE aHATI3
0COBIMBOCTEN YIOCKOHAJEHHS BITUM3HIHOTO 3aKOHOZABCTBA ¥ KOHTEK-
CTi iHTerparlii YkpaiHu /0 BHyTPIilIHbOT'O pUHKY E€Bporeiicbkoro Corosy,
i3 dokycom Ha cBOOOAM PyXy OCib, TOBapiB, MOCAYT Ta KaTliTasy, a TaKOXK
JOZIaTKOBI BUMipH, BKJIFOUAIOUX TIPAaBOBE PETYIOBaHHA Kibepbesnekw,
KPUIITOAKTUBIB Ta MITYYHOTO iHTENEKTY. PO3KPUTO AOCATHEHHSA HAIIOI
Jlep>KaBU y 1Iill IUIOIIMHI, 30KpeMa, B aclleKTaxX TeXHIiYHOT'O Pery/oBaH-
HfA Ta PUHKOBOTO HAIVIAZAY, IVIATIKHUX MOCIYT i BiIKpUTOro GaHKIHTY,
BaIIOTHOI sibepaisanii, MeZia-ipaBa; BUCBIT/IeH] HasABHI [IPOTaJNHMY, B
TOMY YMCJIi GpparMeHTapHICTh HOPM, HEAOCTATHSA KOOPAWHAIISA iHCTH-
TyLiiiHOI criBIpalli, a TakoX BiICYTHICTb NPaBOBOT'O PerylIioBaHHA Bip-
TyaJIbHUX aKTHBIB Ta yCTaJeHOi CyZIoBOI MPaKTUKU Y Hik cdepi. OkpeMo
PO3IIAHYTO 0COOIMBOCTI aanTarlii BITYM3HAHOTO 3aKOHOJABCTBa y Cde-
pax eJeKTPOHHUX KOMYHIKallild, 3aXHUCTy TIePCOHATBbHUX JaHUX, Kibep-
6esMeKH Ta IITYYHOTO iHTEJIEKTY.
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Po3ain 1

B3AEMOIA
MDKHAPO/IHOT'O
TA BHYTPIIIIHbOZIEPYKABHOT'O
[TIPABA: ITIPABOTBOPUYUI
KOHTEKCT



Ha movaTKy Halloro BUKJAZy 3BePHEMOCS L0 HEOOXiZHOTO Mosic-
HEHHS MeBHUX TePMiHOJOTiYHUX 3BOPOTIB, MMOHATH Ta KOHCTPYKIIiH, 30-
KpeMa MOBa IIi/le He CTLTbKU IIPO «CIIiBBiIHOLIEHHA» Mi*)KHapPOJAHOTO Ta
HAI[iOHAJIBHOTO TIpaBa, CKUTbKY PO B3aEMOBIUIUB LIUX peastiil MpaBoOBOi
piticHocti. CripaBa B TOMY, IO Zaji IO TEKCTy MU OyzZeMO pO3IVIsAZaTH,
YoMy BiANOBiZHI AvcPyHKIII PO3BUTKY OZHIi€l cucTeMu, 30KpemMa Mixk-
HapOZHOTO YM Hal[iOHAJbHOTO IIPaBa, BiATIOBIHUM YHUHOM BIUIMBaIOTh,
TOPKAaIOThCA Ta 3MYIIYIOTh «IIPOrajJbMOBYBaTH» iHITy. OTKe, IOBepTa-
IOYMCh 10 B3aEMO/ii, X04eMO IOSICHUTH, YOMY BBaKaeMo OilbII BZa-
JIUM 11e¥l TEpMiH.

[To-nepire, xoueMo 3raZjaTy, 0 CUCTEMOI0 MiXKHapOZHOI'0 IIpaBa €
00’€KTUBHO iCHYIOYA IIICHICTh B3a€EMO3AJIEXKHUX €JIeMeHTIB: 1) HOpM
Mi’KHapoZHOro npaBa (ZOToBipHi 1 3BUYaEBi); 2) 3arajbHUX NPUH-
IIUIIB IIpaBa; 3) pillleHb MiXKHAPOJHUX CyZJOBUX OpraHiB; 4) MixHa-
POAHO-TIPABOBOI AOKTPUHU; 5) ranysel Ta iHCTUTYTIB Mi>KHApOJHOTO
mpaBa.

XapaKTepu3yloud MiXKHApPOZHE IIPaBO K CUCTeMy, 6e3yMOBHO, Mae-
MO TaKOXX 3a3HAYMUTH, IO MOTO CUCTEMHI XapaKTEPUCTHUKH MepebyBaiu
y LIeHTpi IpaBOBUX JUCKYCiH y 3acaJHU4YMH 11epiof, CTAaHOBJIEHH:A cydac-
HOT'0 MiXKHApOJHOTO TpaBa — IIiC/A MOSBU MIKHAPOAHUX OpraHisalfiit
yHacuizok Ilepmioi cBiToBoi BiliHU. [[I TO3UTUBICTIB, 30KpeMa PaHHBO-
ro l'arca Kenb3eHa, efHicTh MpaBoBOi cucTteMu Moria Oytu 3abesne-
YyeHa JiUIlle Yyepe3 BU3HAHHA IPUMAaTy MiXKHapOAHOTO IIpaBa HaJ BHY-
TPILIHbOZEP>KaBHUM, III0 O3HAYaJIO BiIMOBY BiZl HalliOHATICTUYHOI KOH-
IEMIii €AMHOTO BHYTPIITHBOTO IIPABOIOPSAAKY K 6a3ucy HOPMAaTHBHOI
iepapxii'. BogHo4ac yxke B MiXkBoeHHUH Ttepiog IlocTiliHa nmanaTa MiHa-
POZHOTO MPABOCYAAA Y BioMili cripaBi Lotus BU3HajIa CyBEepEHITET Zep-
’KaB BU3HAYAJIBHUM €JIeMEHTOM ITOBHOTH MiXXKHAPOAHOTO MpaBa?, TOAi K
Tepin Jlayrepriaxt ybadaB €AHICTh MIXKHAPOAHOI IIPaBOBOI CUCTEMH Y 3a-
GesmevyeHHi iHTepeciB MiXKHapOAHOI CIIUTBHOTHS,

3 TEOPeTUYHOTO IOIIAALY, Te3a PO «IIOBHOTY» MDKHapOAHOIO Ipa-
Ba Oes3nocepeZiHbO TOB’A3aHa 3 HOro SIKICTIO K I[UIICHOI CUCTEMHU: He-
CHCTEMAaTHU30BaHa CYKYIHICTh HOPM He 37IaTHA 3a0e3MeYUTH BU3HAUYeHY

! Kelsen H. Introduction to the problems of legal theory. Oxford : Clarendon Press, 1992.
p. 120-125.

* PICJ S. Lotus. Ser. A. 1927. No. 10. P. 18.

* Lauterpacht H. The Function of Law in the International Community. Oxford : Clarendon
Press, 1933. P. 123.
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Pozzin 1. B3AEMO/III MDKHAPOZHOT'O TA BHYTPIIITHbOZIEPYKABHOT'O TTPABA:
ITPABOTBOPYMN KOHTEKCT

BiZIMOBigb Ha 6a3oBe i OyZAb-SKOTO MPABONOPSAAKY MUTAHHA — YU €
MEBHUH aKT MPaBOMipHUM ab0 MPOTUNPABHUM. Y BUIAAKY MPOTAIUH
y MDXKHApOJHOMY TpaBi Take MUTAHHA He 3aBXKAU MOXe OyTH BHUpillle-
He MIPaBOBUM ILUIAXOM, i BiITIOBib 3a/JUIIAIOTh HA MOJITUYHUU PO3CYZ
cyb’ekTa yxBaJleHHSA pillleHHA. BiATak cucTeMHi XapaKTepUCTUKHU MiX-
HapOZAHOIO MpaBa € AaJeKUMH Bifl allOJiTUIHOCTI: MOMITUYHI PpaKToOpHu
BU3HaA4yaloTh, AKi caMe eJleMeHTH HaJaloTh PO3pi3HEHUM HOpMaM pUC
CHUCTEMHOCTI. fIKIIO X «IIpaBO» PO3IVIAJAETHCA AK BUHATOK, a «aHapXis»
SIK TIPABWJIO, TO MDKHApOJHE MIPaBO HABPSAZ YU MOXKe JIEMOHCTPYBAaTH PU-
CU KOHCTUTYIIHOCTI.

[Torpy HamMaraHHs TEOPETUKIB JOBECTH €JHICTh Mi>KHapOAHOTI'O IIpa-
Ba, 3aJIMINaNuCcA ¥ CKeNTUKU, AKi CyMHiBajucsd, [0 BOHO CTAaHOBUTH
CIIpaBXHIO TpaBoBy cucremy. Tak, I'. JI. A. TapT BU3HaBaB HOro mpaBoOBYy
MIPUPOZY paZillle YMOBHO, «3a 3aMOBUYyBaHHAM». Ha Hioro AymKy, MiXKHa-
pOZHE TIPaBO € ePeKTHUM y HAWBAKIUBILIOMY aCIIeKTi: 3aMiCTh €JHO-
CTi TIEPBUHHUX i BTOPMHHUX TIPABUJI BOHO CKJIAJIAETHCS JIMIIIE 3 MTePBUH-
HUX. [apT BiIKW/JaB KeJb3€HIBChKY i/Ief0 PO MOXKJIUBICTb BUBECTH (HOP-
MaJbHY «OCHOBHY HOPMY» 3 yCTaJIeHOi ITOBeiHKY Jiep:kaB. BogHouac ca-
Ma 1o cobi popmanbHa mobyzoBa Kenb3eHa He pO3KpHBaia MaTepiaib-
HUX XapaKTEePUCTHUK IIUTiCHOI MPaBOBOi CHUCTEeMHU, a 3BUYaliHa IIpaKTHUKa
BUIVIAZIAJIa 3aHA/TO Pi3HOPIZHOIO Ta pparMeHTapHOIO, 06 3a0e3neunTr
€HiCTD. [IIs CIIpaBXHBOI KOTepEHTHOCTI MIXKHApOJHOTO ITpaBa HeoOXi-
HOIO BUZIAETHCA He Jvie dopMaabHa, aje ¥ MarepiajbHa iepapXisd MiK
H0T0 HOPMaMU Ta MPUHITATIAMU®.

Y dbopmasbHOMY CeHCi MiXKHapOAHE MPaBO MOXKE PO3IVIAAATUC AK
«CHCTeMa», OCKLIBKM BOHO MICTUTh «BTOPUHHI IpaBmWiIa» (y TapTiBCbKO-
My PO3yMiHHi) — II0Z0 TPaBOTBOPYOCTi JeprkKaB, BiZJOMOI «TpiaZu [yxe-
pen» 3 ycima ii oXiIHUMHU, a TaKoXK IO/ iX iMIUIeMeHTallii Ta HaCTiJKiB
MOpYyIIeHHA. BibIIicTh IIUX MpaBWI MaloTh AUCIIO3UTUBHUMN XapakTep,
TOOTO MiAIsAraroTh MoAudiIKaIlii IUIIXOM MOAANBIINX YTO[ MiXK Ziep:KaBa-
MH, i, BiIOBiZIHO, «CHCTeMa» Mi>XHAapOAHOTO ITpaBa 3aUllIaE Jep:KaBaM
IIMPOKUH MPOCTip /s 3MiHM HaBiTh 6a30BUX HOPM 3311 KOHKPETHUX
[Tl YU CTelialbHUX PEeKUMIB®.

[Moganpimmii po3BUTOK TeOpii MTOKa3as, 110 xo4a ['apT, MOXIMBO, MaB
paniro Ha moyaTtky 1960-X pokiB, MiXkHapoZHe MPaBo 3roZoM HabyJIo

* Hart H. The Concept of Law. Oxford : Clarendon, 1994. P. 213.

® Paulus A. L. The international legal system as a constitution. Ruling the world. 2009.
Vol. 175. P. 9.
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Pozzin 1. B3AEMO/IISI MDKHAPOZHOI'O TA BHYTPIIIHBO/IEPYKABHOT'O ITPABA:
IMTPABOTBOPYHMH KOHTEKCT

pucC OLIBII ILTICHOI cuCTeMU, V SAKili BTOPHUHHI ITpaBuUIa AiMCHO iCHY-
I0Tb — BiJ] IPaBOTBOPUOCTI /I0 Mi>KHapPOZHO-KPUMiHaIbHOI BiIIOBiaIb-
HocTi. BogHouac inmni gocmiguuku, axk-ot yKan Kombako, ybadanu dop-
MaJIbHY KOTE€PEHTHICTh MIXKHAPOAHOTO MpaBa y 36epexeHHi Horo ropu-
30HTAJIbHOI MiKAep:KaBHOI MPUPOAU U BiAKHAAMM CIIpobu iepapxisaiiil
K 3arpo3y CUCTEMHUM O3Hakam®. IMOBipHO, €HICTh MiKHapOZHOTO
IpaBa HiKoJIHM He Oysia TaKOIO BUPA3HOIO, K Y MiXKBOEHHUH Iepiof, Ko-
s [TocrTiliHa nanaTta MbXKHApOAHOIO IIPaBOCyA[A HazaBaaa oMy MeBHOI
CUCTEMHOCTI, a 6a30BUM (GOHOBUM IPUHITUIIOM BUCTYIIAB JeP:KaBHUN
cyBepeHiTeT. TOMy CUCTEMHi XapaKTepUCTUKUA Mi’KHAapOAHOTO IIpaBa
MOXKHA BB@)XaTU pajlile IIPOTHUBAror0 HMOro iepapxisailii Ta KOHCTUTYITi-
oHasTi3arii’.

BozHOYac 3ayBa)KyeMO TaKOX ¥ Te, 1[0 3HAYHOIO MipOI0 Mi>KHAPOZ-
Ha IIpaBOBAa CHCTEMAa 3HAYHO BUMIILIA 32 PaMKU «KJIACHYHOI» KaTero-
pu3sailii mpxepesn MikHapoZHoro npasa B CraTtyTi Mi>KHapOAHOTO Cyay
OOH. I'nyukicTh Oyna MOPOKEHA, 30KpeMa, a/lalTalli€lo JOBroTprBa-
JIUX TIPOIIeCiB IPaBOTBOPEHHA [0 3MiHEHUX YMOB COlLliaJIbHOI, icTOpuy-
HOI, TIPaBOBOI ZIIIICHOCTI ¥ BiZITTOBiIHOIO €BOJIOIIIEI0 /10 HOBUX IpoIieciB.
Taka aganTaiiisi BKJIOYae HU3KY METOAIB cepe/, AKUX, MOXXHA BUJUIUTUA
MpolLeAypy MOBYA3HOI 3r0ZM/BiIMOBU BiJ] IIOIIPABOK /|0 IOTOBOPIB, AKi
ZI03BOJIAIOTH TEXHIUHI 3MiHM ab0 pO3UIMPeHHs cpepr iCHYIOUHX J0TOBO-
piB 6e3 HeobXxigHOCTI GpOpMaTBbHUX IPOIIECIB, TAKUX K AUIIOMATHYHI
koHepeH1ii. OkpiM Toro, AedaKi HOBi 6araToCTOPOHHI Ipoliecu HabyBa-
I0Th PUC IIPABOTBOPYMX, a/Ke iX «HeOOOB'SI3KOBi» Pe3y/IbTAaTU MOXKYTh
cTaTh 0OOB’I3KOBUMU 4epe3 iX BTUIEHHS Y HOPMH 3BHYAEBOTO IIPABa.
BozHouac, gilicHO croci6 HaZiaHHA IOPUAAYHO OOOB’SI3KOBOI'O CTATyCy
OyZb-IKOMY JIOKYMEHTY, KPiM MiXKHapOZHO-TIPAaBOBOTO IOTOBOPY, BH/A-
€ThCSA iCTOTHOIO 3MiHOIO B CTPYKTYPi CUCTeMH, OCKLIBKU BOHA IepLIo-
YeproBoO 3aCHOBAHA Ha 3rofli ep:kas’.

CucteMolo HallioHaJIbHOTO TIpaBa, B CBOIO Yepry, € HOPMU IIpaBa, iH-
CTUTYTH IIpaBa, CyOIHCTUTYTHU IIpaBa, miAranysi i ramxysi mpasa.

® Combacau J. Le droit international: bric-a-brac ou systéme?. Archives de philosophie du
droit. 1986. Vol. 31. P. 85-102.

7 Paulus A. L. The international legal system as a constitution. Ruling the world. 2009.
Vol. 175. P. 9.

¢ Boyle A., Chinkin C. The Making of International Law (Foundations of Public International
Law). Oxford University Press, USA, 2007. C. 71.

° Tbhid.
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